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 1.  TIME:  8:30   CASE#: MSC16-00996 
CASE NAME: ELY VS. WALNUT CREEK ASSOCIATE 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION FILED BY WALNUT 
CREEK ASSOCIATES 2, INC, GORDON S WALTON, STEVE SKLAVOS, DAVID 
* TENTATIVE RULING: * 
 
The motion to compel arbitration (the “Motion”) filed by defendants (collectively, “WCA2”) 

requires the Court to analyze two recent appellate opinions and choose the opinion the Court 

believes controls this matter. Auto Equity Sales, Inc. v. Super. Ct. (1962) 57 Cal.2d 450, 456 

(“where there is more than one appellate court decision, and such appellate decisions are in 

conflict,” the inferior tribunal “can and must make a choice between the conflicting decisions.”). 

WCA2 contends the Court ought to follow the Fifth District Court of Appeal’s decision in Esparza 

v. KS Indus., L.P. (2017) 13 Cal.App.5th 1228 (“Esparza”). Opposing the Motion, plaintiff 

Landen Ely (“Ely”) contends the Court ought to follow the Fourth District Court of Appeal’s 

decision in Lawson v. ZB, N.A. (2017) 18 Cal.App.5th 705 (“Lawson”). 

Existence of Conflict Between Esparza and Lawson 

Unless Esparza and Lawson conflict on a point material to the disposition of the Motion, the 

Court need not make a choice between them. The Court first concludes that Esparza and 

Lawson are in conflict on such a point. The Motion seeks to compel to arbitration Ely’s claims for 

relief under Labor Code section 558(a). Broadly speaking, Esparza says that section 558(a) 

claims may be compelled to arbitration, because the relief sought by a claim under section 

558(a) is individualized relief. Lawson says that section 558(a) claims cannot be compelled to 

arbitration, because a section 558(a) claim constitutes a claim for civil penalties under PAGA. 

Accordingly, under Auto Equity, the Court is required to “make a choice between [Esparza] and 

[Lawson].” Auto Equity, supra, 57 Cal.2d at p. 456. 

The Relevant Statute 

The Court’s starting point is the text of Labor Code section 558(a) itself. It says: 

Any employer or other person acting on behalf of an employer who violates, or 

causes to be violated, a section of this chapter or any provision regulating hours 

and days of work in any order of the Industrial Welfare Commission shall be 

subject to a civil penalty as follows: 

(1) For any initial violation, fifty dollars ($50) for each underpaid employee for 
each pay period for which the employee was underpaid in addition to an 
amount sufficient to recover underpaid wages. 

(2) For each subsequent violation, one hundred dollars ($100) for each 
underpaid employee for each pay period for which the employee was 
underpaid in addition to an amount sufficient to recover underpaid wages. 

(3) Wages recovered pursuant to this section shall be paid to the affected 
employee. 
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Esparza 

The following passage sums up the holding of Esparza:  

We conclude that, for purposes of the Iskanian rule, PAGA representative claims 

for civil penalties are limited to those where a portion of the recovery is allocated 

to the Labor and Workforce Development Agency. Claims for unpaid wages 

based on Labor Code section 558 are not allocated in this manner and, therefore, 

the Iskanian rule does not exempt such claims from arbitration. 

Esparza at p. 1234. 

The Esparza Court reasoned that although section 558 “refers to the amount ‘as a penalty,’ it 

does not constitute a ‘civil penalty’ as that term is used in Iskanian because it is payable to the 

employees and not a state agency.” Id. at p. 1242. 

The court acknowledged that section 558 uses the phrase “civil penalty,” but said that section 

558’s usage of the phrase “civil penalty” is different from the way that phrase is used in Labor 

Code section 2699 or Iskanian. The court reached that conclusion because of the “substantive 

aspect of the claim” and its “financial reality that 100 percent of the ‘amount sufficient to recover 

underpaid wages’ is paid to the affected employee.” Id. at p. 1245. The court continued “[t]he 

dispute over wages is a private dispute because, among other things, it could be pursued by 

Employee in his own right.” Id. at p. 1246. 

In short, under Esparza, the Court is to look at how the relief sought is allocated. If the relief 

sought is payable in part to the LWDA, the relief sought is a civil penalty within the meaning of 

PAGA, and the claim seeking that relief cannot be compelled to arbitration.  

By contrast, if the relief sought is not payable in part to the LWDA, then the relief sought is 

victim-specific relief, and is not a civil penalty within the meaning of PAGA. A dispute concerning 

such relief does not implicate the State of California, and as a private dispute, can be compelled 

to arbitration. See Esparza at p. 1246 (“[t]he rule of nonarbitrability adopted in Iskanian is limited 

to claims that can only be brought by the state or its representatives, where any resulting 

judgment is binding on the state and any monetary penalties largely go to state coffers”). 

The Court is cognizant that the conclusion of the Esparza Court—claims under section 558 do 

not seek civil penalties within the meaning of PAGA—has been followed by the Ninth Circuit in 

an (as of yet) unpublished opinion. Mandviwala v. Five Star Quality Care, Inc. (9th Cir. Feb. 2, 

2018) No. 16-55084, 2018 U.S.App.LEXIS 2770. The Court notes here that in a memorandum 

opinion, Mandviwala followed Esparza without any substantive analysis. Further, Mandviwala is 

not controlling authority.  

Lawson 

The Fourth District Court of Appeal expressly disagreed with Esparza:  

[T]he $50 and $100 assessments as well as the compensation for underpaid 

wages provided for by section 558, subdivisions (a) and (b) are, together, the civil 
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penalties provided by the statute. In this regard, we respectfully part company 

with the views recently expressed by our colleagues in the Fifth District in 

Esparza. 

Lawson at p. 722. 

The Lawson Court first took issue with the conclusion in Esparza that an employee plaintiff 

could have pursued recovery under section 558 in his own right before PAGA. Id. at p. 723. 

Lawson found this persuasive: “The court in Iskanian made it clear that the distinction between 

civil penalties and victim specific statutory damages hinges in large measure on whether, prior 

to enactment of the PAGA, they could only be recovered by way of regulatory enforcement.” Id. 

at p. 724.  

Lawson, concluded by saying, “in sum, because, prior to enactment of PAGA there was no 

private remedy under section 558 and because there is no basis upon which to conclude that 

recovery under the statute will largely go to individual employees,” the section 558 claim could 

not be compelled to arbitration. Id. at pp. 724-725. 

Application 

The Court finds Lawson to be a more persuasive reading of section 558 and a more persuasive 

application of Iskanian.  

First, the text of section 558 itself refers to the $50 or $100 assessment in addition to an amount 

sufficient to recover unpaid wages as “a civil penalty.” See also Thurman v. Bayshore Transit 

Mgmt., Inc. (2012) 203 Cal.App.4th 1112, 1134. The Court is hard-pressed to ignore the statute 

describing the relief it provides using a specific term of art. The Court does not agree that this is 

mere “semantics,” as Esparza says. In interpreting statutes, the Court is to give effect to every 

word the Legislature uses. E.g., Hughes v. Bd. of Architectural Examiners (1998) 17 Cal.4th 

763, 775. The Court also is required to assume that when the Legislature enacted PAGA, it was 

aware that section 558 used the phrase “civil penalties.” See Apartment Assn. of Los Angeles 

County, Inc. v. City of Los Angeles (2009) 173 Cal.App.4th 13, 21-22. Section 558 could have 

used many terms to describe the relief it provides; instead, it uses the phrase “civil penalty.” 

PAGA could have used many terms to describe the relief it empowers private plaintiffs to seek. 

Instead, it uses the phrase “civil penalties.” The Court is not permitted to treat this as mere 

happenstance, coincidence, or semantics. 

Second, the Court agrees with Lawson that prior to PAGA, it appears there was no private right 

of action for an employee under section 558. Indeed, the statute suggests as much: the 

employer would pay to the regulatory agency a civil penalty consisting of (i) the $50 or $100 

assessment and (ii) the amount necessary to make the employee whole. The employee would 

be paid the underpaid wages by the regulatory agency. Crucially, the employer paid only one 

civil penalty, and that civil penalty was paid directly the LWDA. If, prior to PAGA, only the LWDA 

could have enforced section 558, it follows that if a plaintiff now seeks to enforce section 558, 

that plaintiff is only doing so pursuant to the authority granted him or her by PAGA to act as a 

private attorney general to enforce the Labor Code. That principle is consistent with Iskanian. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   03/01/18 

 
 

- 4 - 

Put another way, the employee is not seeking victim-specific relief. Rather, the employee is a 

representative of the LWDA, augmenting the LWDA’s enforcement capability by enforcing a 

provision of the Labor Code previously enforceable only by the LWDA. 

Third, in interpreting a statute such as section 558, the Court is required to effectuate the 

purpose of the law. The Court must “select the statutory construction that comports most closely 

with the apparent intent of the Legislature, with a view to promoting rather than defeating the 

general purpose of the statute.” Sonoma State University v. WCAB (2006) 142 Cal.App.4th 500, 

504 (citation, quotation, parenthetical omitted). In addition, the Court should read the Labor 

Code as a whole and assume that when PAGA was enacted, the Legislature was aware of 

section 558, including its use of the phrase “civil penalties.” See Apartment Assn. of Los 

Angeles County, Inc., supra, 173 Cal.App.4th at pp. 21-22.    

The purpose of section 558: The Court reads section 558 to have dual purposes. First, section 

558 has a deterrent function. If an employer could underpay employees and the punishment for 

such underpayment was limited to simply paying the employee(s) the wages they were entitled 

to all along, there would be less incentive to properly pay employees in the first instance. 

Section 558 provides such an incentive by creating a civil penalty consisting of both the amount 

necessary to make employee(s) whole and a per pay period assessment. 

Second, section 558 exists to ensure that employees are not underpaid by ensuring that 

employees receive an amount sufficient to properly compensate them. 

The purpose of PAGA: The LWDA says that PAGA “authorizes aggrieved employees to file 

lawsuits to recover civil penalties on behalf of themselves, other employees, and the State of 

California for Labor Code violations.” (www.labor.ca.gov/Private_Attorneys_General_Act.htm; 

accessed February 28, 2018.) This comports with what our Supreme Court has said: “the 

Legislature’s purpose in enacting the PAGA was to augment the limited enforcement capability 

of the Agency by empowering employees to enforce the Labor Code as representatives of the 

Agency.” Iskanian, supra, 59 Cal.4th at p. 383. 

Before PAGA, section 558 empowered the LWDA (and only the LWDA) to seek civil penalties 

from employers that had underpaid employees. PAGA was enacted to permit private plaintiffs to 

enforce the Labor Code by seeking civil penalties from employers violating the Labor Code. The 

Court must presume the Legislature knew of the existence of section 558 when it enacted 

PAGA, including that it did not create a private right of action.  

The Court concludes that reading section 558 together with PAGA compels the conclusion that 

PAGA was intended to permit aggrieved employees to seek the entirety of the civil penalty 

provided for by section 558 as a civil penalty under PAGA. In so doing, an aggrieved employee 

is enforcing section 558 as a representative of the LWDA. Accordingly, under Iskanian and 

Betancourt v. Prudential Overall Supply (2017) 9 Cal.App.5th 439, 447, among other cases, the 

Court cannot compel a section 558 claim to arbitration. 

WCA2 makes one final argument. It says that Lawson does not apply because in Lawson, the 

court was able to say that “the underpaid wage portion of any recovery will fall within the 25 
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percent range implicitly approved by the court in Iskanian.” Lawson at p. 724. WCA2 says that 

the state of the pleadings here does not permit the Court to say any similar thing.  In the first 

instance, the Court does not read the decision in Lawson to depend on the quoted passage. 

Even if it did, the Court considers that opining on what Ely might recover and how that recovery 

might be categorized would be pure speculation at this juncture of the litigation. The Court 

declines to permit such speculation to form any part of the basis of its ruling on the Motion. 

Disposition 

As between Lawson and Esparza, the Court follows Lawson. A claim under section 558 is a 

claim for civil penalties within the meaning of PAGA. The Motion is denied. 

Code of Civil Procedure Section 166.1 

There is no published case on this topic from the First District Court of Appeal. Further, the 
Supreme Court has not resolved the split between Esparza and Lawson. As a result, the Court 
certifies that the characterization of claims for relief under Labor Code section 558 (as either 
civil penalties within the meaning of PAGA or not) is a controlling question of law as to which 
there are substantial grounds for difference of opinion. Appellate resolution of the question 
would materially advance the conclusion of this (and potentially other future) litigation. 

  

  
 2.  TIME:  8:30   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
HEARING ON MOTION TO/FOR ATTORNEYS FEES FILED BY 7 STARS 
HOLISTIC FOUNDATION, INC, ZEADD M HANDOUSH 
* TENTATIVE RULING: * 
 
The parties have requested that the various motions for attorneys’ fees be heard on the same 

date. Therefore, all pending motions for attorneys’ fees shall be heard on April 12, 2018 at 8:30 

a.m. in Department 17. The Court will also hold a case management conference on April 12, 

2018. The case management conference set for April 17, 2018 is off calendar.  

It appears that none of the parties are arguing that the fee motions should be stayed pending 

the appeal by 7 Stars Holistic Foundation, Inc. and Zeaad Handoush. If any party plans to argue 

that one or more of the pending attorneys’ fees motions should be stayed pending appeal that 

party shall file and serve a motion to stay on or before March 16, 2018. The hearing on any such 

motion shall be on April 12, 2018 and any opposition or reply will be due per code. (If, upon the 

filing of such a motion to stay, a hearing date other than April 12, 2018 is assigned, the parties 

to the motion are invited to jointly fax the clerk of Department 17, and the hearing date will be 

moved to April 12, 2018.) 

The following attorneys’ fees motions will be heard on April 12, 2018:  

 Richmond Patient’s Group, Holistic Healing Collective Inc., William Kozoil, Darrin 
Parle, Alex Parle, Rebecca Vasquez, Lisa Hirschhorn and Cesar Zepeda’s motion 
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filed on February 3, 2017. This motion seeks fees related to the special motion to 
strike filed against the original complaint. Mr. Cloird was a moving party on this 
motion, however, Mr. Cloird has since filed a separate motion for his fees.  

 7 Stars Holistic Foundation, Inc. and Zeaad Handoush’s motion filed on January 29, 
2018. This motion seeks attorneys’ fees for all of the defendants’ involvement in the 
various special motions to strike. This motion includes documents filed for and 
against 7 Stars Holistic Foundation, Inc.’s and Zeaad Handoush’s 2017 fee motion. 

 Antwon Cloird’s motion filed on February 5, 2018. This motion seeks attorneys’ fees 
for defendant’s involvement in the original special motions to strike. This motion 
includes documents filed for and against the Richmond Patient’s Group, et al.’s 2017 
fee motion.  

 Richmond Patient’s Group, William Kozoil, Darrin Parle, Alex Parle, and Cesar 
Zepeda’s motion filed on February 26, 2018. This motion seeks fees related to the 
special motion to strike filed against the third amended complaint.  

 

  

 3.  TIME:  8:30   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
HEARING ON MOTION TO/FOR AWARD OF ATTORNEYS'' FEES AND COSTS 
FILED BY ANTWON CLOIRD 
* TENTATIVE RULING: * 
 
 See line 2.  

  

 4.  TIME:  8:30   CASE#: MSC17-02112 
CASE NAME: MICHAEL PACHECO VS SHEA HOMES 
HEARING ON MOTION TO/FOR TO DISMISS OR COMPEL FILED BY SHEA 
HOMES LIMITED PARTNERSHIP 
* TENTATIVE RULING: * 
 
Pursuant to the stipulation of the parties, the motion is continued to March 15, 2018, at 8:30 
a.m. in Department 17. 
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 5.  TIME:  8:30   CASE#: MSL17-00913 
CASE NAME: R.W. LYNCH VS. BRIGHTWELL 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY R.W. LYNCH CO., 
INC., 
* TENTATIVE RULING: * 
 
The motion is unopposed and appears meritorious.  It is, therefore, granted. 

  

 6.  TIME:  8:30   CASE#: MSL17-01033 
CASE NAME: CAPITAL ONE VS GARCIA 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT UNDER STIPULATED 
SETTLEMENT FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Denied without prejudice.  There is no Proof of Service showing that defendant was given notice 
of this motion.  See Local Rule 3.14. 

  

 7.  TIME:  8:30   CASE#: MSN17-1822 
CASE NAME: SANTA CLARA VALLEY VS SF REGIO 
HEARING ON DEMURRER TO 1st Amended CIVIL PETITION of SANTA CLARA 
VALLEY WATER DISTRICT FILED BY SAN FRANCISCO BAY REGIONAL WATER 
* TENTATIVE RULING: * 
 
This motion has been continued to March 29, 2018 at 8:30 a.m. pursuant to the parties’ 
agreement. 

 


